Ninth Circuit Rejects Argument “Prior Express Consent”
Extended Only To Calls Regarding Problems With Online
Transactions
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Roberts v. Paypal, Inc., No. 13-16304 (9th Cir. Oct. 20, 2015) Pending before the Court was the trial
court’s Order granting summary judgment in Defendant’s favor concluding that Plaintiff provided “prior
express consent” to receive text messages from Defendant by knowingly providing his phone number.
The Court of Appeals rejected Plaintiff’s argument that his consent was limited, stating “[u]nder the
FCC’s interpretation, Roberts expressly consented to text messages from PayPal when he provided
PayPal his cell phone number. Even if Roberts believed that PayPal would only contact him on his
cell phone about problems with his online transactions, that limitation did not apply to PayPal’s use of
his number because he failed to communicate it to PayPal. ” The Court of Appeals further rejected
Plaintiff’s argument stating “Roberts’ contention that the FCC’s 1992 interpretation limits the consent
expressed by release of a phone number to ‘normal business communications’ or ‘normal, expected
or desired communications,’ is without merit. The FCC’s citation to a House Report mentioning
‘normal business communications’ was not meant as a limitation to its interpretation of ‘prior express
consent,’ but merely as ‘support[] for that interpretation.”

Author

Joshua H. Threadcraft

Partner
Birmingham, AL

Burr & Forman publications should not be construed as legal advice on any specific facts or circumstances. The contents are intended
for general information purposes only and may not be quoted or referred to in any other publication or proceeding without the prior
written consent of the Firm, to be given or withheld at our discretion. The mailing of this publication is not intended to create, and receipt
of it does not constitute, an attorney-client relationship. The views set forth herein are the personal views of the authors and do not
necessarily reflect those of the Firm. If legal advice is sought, no representation is made about the quality of the legal services to be
performed or the expertise of the lawyers performing such service.
© 2021 Burr & Forman LLP

