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% he arbitration process has one overarching pur-
pose: to provide final and binding resoluticn

. of dispures with greater speed, efficiency, and
economy than parties would obtain in court. Vacatur of
an arbitration award naturally conflicts with this purpose
by lengthening the resolution process, adding further lit-
igation costs, and duplicating the efforts of arbitrators.
To avoid this conflict, state and federal courts enforce
the strongest possible presumption in favor of arbitration
decisions, while sharply limiting the grounds for vacatur.

Technically, vacatur is not impossible, but it can cer-

tainly seem so. The Federal Atbitration Act (FAA)'
" provides limited statutory grounds for judicial review of
an arbitration award, but only where the arbitration pro-
cess itself has been compromised. The FAA does not
allow for vacatur of arbitration decisions based solely
on factual or legal errers. Nenstatutory grounds for
challenging decisions have been recognized by certain
courts, but are not widely accepted and rately succeed.
The entire process is governed by the FAA’s heavy pre-
sumption in favor of arbitration, which routinely crushes
even those petitions that provide compelling statutory
grounds for vacatur. As a result, only about 20 percent
of petitions for medification and/for vacatur of an arbi-
tration decision ultimately result in some form of relief
to the losing party—and even then, the only relief is a
return to arhitration for correction of error. Only about
10 percent of petitions filed actually result in vacatur or
serious modifications of an arbitration decision.?

Given this bleak reality, the process of seeking vaca-
tur should perhaps begin with lowering your client’s
expectations for success. This is particularly important if
the arbitration decision is so riddled with glaring errors
of fact and law that your client might naturally expect
slam-dunk relief from the court. Be sure your client
understands that, in the altemative wozld of arbitration,
the chances of vacatur are essentially slim and none.

Then set out to do the near impossible. Study the
statutory grounds for vacatur and find creative ways to
fit your case into the FAA’s confines. Put the language
of your arbitration agreement to work for you, scour
the record of the proceeding for procedural issues, and
identify points of decision that fall outside the scope
of arbitral authority in novel ways. Focus your attack
on the process of arbitration, not its result. Strategy,
creativity, and luck may combine to form your cli-
ent’s escape from the finality of an arbitrator’s wrong
decision. :

Under the FAA, an arbitration award does not take on
the force of law until after it has been confirmed by a
court.? Confirmation transforms the arbitration award
into a judgment that is as binding and enforceable as

any cther judgment issued by a court.* A confirmation
proceeding is meant to be little more then a formal-
ity; “confirmation can only be denied if an award has
been corrected, vacated or modified in accordance
with the Federal Arbitration Act.”® The losing party
has an opportunity to seek that correction, vacatur, ot
modification once the prevailing party commences the
confirmation process.’

To put it mildly, vacatur of arbitration decisions is
strongly disfavored.” The FAA grounds for vacatur are
“extraordinarily narrow” and stringently applied.® Sec-
tion 10(a) of the FAA provides that vacatur may be
granted only:

(1} where the award was procured by corruprion,
fraud, or undue means;

{2)where there was evident partiality or cormaption
in the arbitrators, or either of them;

(3)where the arbitrators were guilty of miscon-
duct in refusing to postpone the hearing, upon
sufficient cause shown, or in refusing to hear
evidence pertinent and material to the contro-
versy;-or of any other misbehavior by which the
rights of any party have been prejudiced; or

{4) where the arbitrators exceeded their powers,
or so imperfectly executed them that a murual,
final, and definite award 1pon the subject mat-
ter submitred was not made.’

These limited grounds for review are designed solely
to ensure the integrity of the arbitration itself, and
thus allow vacatur only if the decision or award is an
affronr to the resolurion process itself. The FAA pro-
vides no grounds on which a party may challenge legal
and/or facrual errors in the arbitration decision itself.
If the decision arguably conforms to the spirit of the
arbitration agreement, and fully resolves the issues
without blatant arbirral misconduct or fundamental
wunfairness, the trial court will almost certainly affirm
that decision no matter how badly the law and facts
have been bungled.

So what does a client do if the arbitrators exer-
cised their powers in good faith, without corruption,
and within the scope of the arbitration agreement—
yet still issued a decision rife with serious errors of
law and/or fact? Unfortunately, in most instances, the
client simply loses. This can be hard to accept, partic-
wlarly if the arbitrators’ errors are palpable. However,
the U.S. Supreme Court has made it clear that par-
ties must live with the consequences of choosing the
“speed and efficiency” of arbitration aver the factual
and legal rigor of a courtroom. “Submission of dis-
putes to arbitration always risks an accumulation of
procedural and evidentiary shorteuts that would prop-
erly frustrate counsel in aformal wial." Thus, “[wihen
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an arbitrator resolves disputes
regarding the application of a con-
tract, and no dishonesty is alleged,
 the arbitrator’s “4mprovident, even
- silly, fact finding’ does not provide a
' basis for a reviewing court to refuse
1o enforce the award.”"! The state

- and federal courts have repeatedly
implemented this rule, enforcing
arkitration awards if chere is even
a “arely colorable justificarion for
the outcome reached.”? Generally,
the strong federal presumpticn in
favor of upholding arbitration
awards is all the justification needed
to deny the vacatur petition.

Tt is, therefore, fair to say that
any vacatur petition. based solely
on factual andfor legal exrors in
the arbitrators’ decision will almost

\ certainly be rejected. Your best
chances for success lie in {ram-
. ing your vacatur petition within
the statutory grounds listed in
§ 10{a) of the FAA. Focus on the
authority of the arbitrators and the
_ procedural requirements of your
: ' proceeding, and put your arbitra-
: tors' decision through that fileer.
Is there a way in which the arbi-
tratars exceeded the authority
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and reguirements of the arbitra-
tion agreement? Can you identify
how the decision might constitute
a denial of fundamental fairness in
the arbitration process! Did your
arhitrators exhibit signs of miscon-
duct or bias? The answers to thesc
questions can. help you determine
how to make the FAA’ grounds fit
into the facts of your petition.
Vacatur of decisions that exceed
scope of arbitral authority. The
most popular and successful basis
for vacatur petitions is found under
§ 10(a)(4), which allows a chal-
lenge to an arbitration decision that
exceeds the scope of arbitral author-
ity Excesses of arbitral authority
under § 10(a){4) thus tend to fall
into two main categories: (1} fail-
ure to comply with an arbitration
agreement’s clear limitations and
requirements, and (2) awarding
relief that goes overboard in some
aross fashion or condones illegal-
ity or unethical behavior by a party.
These flaws certainly do not guaran-

“tee a vacatur; to the contrary, even

where arbitral excesses seem clear,

" the courts often find cantorted ways

to affirm the arbitrators’ decision in
deference ro the FAA. These are,
however, on average the most suc-
cessful grounds for vacatur, and thus
a good place to start in seeking
valid grounds for your petition.
Arbisration agreements often con-
tain clauses that limit the scope of
arbitral authority both substantively
and procedurally. An arbitration
decision or award that exceeds those
limits can provide the losing party
with a prime basis for vacatur under
§ 9. For example, courts have vacated
arhitration awards under § 10(a)(4)
for the following reasons:

o Awarding artorney fees to the
prevailing party when the
arhitration agreement did not
authorize such an award;'

e Awarding equitable remedies
when the agreement specifi-
cally prohibited any relief not
available at law;?

' 36 _
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Violating two stipulated
arhitration rules by refus-

ing to copsider a request for
Jeferment of the arbitration
hearing because of pending
court actions and a possible
statute of limitations issue;™®
Failing to make a specific
determination necessary for
the parties to calculate dam-
ages under the contract;”’
Failing to provide an award
in the form required by the
parties’ agreement;'®

Failing to award interest

on the amount awarded a3
required by contract;?
Awarding punitive damages
when the agreement clearly
prohibited such an award;®
Requiring a company to
reinstate an employee in vie-
lation of its own employment
policies;” ‘
Awarding commissions to a
cerminated employee when
such an award was expressly
prohibited under the arhitra-
sion agreement;”

Failing to empanel the num-
ber of arbitrators required by
the agreement;™

Failing to conduct the pro-
ceeding in the form required
by the agreement;™

Failing to use the arbitration
otganization specified in the
agreement;”

Effectively rewriting the
substance of the parties’
agreement o iMpose NEW
duties,® or to allow new
compensation;?’

Failing to make findings of
fact and conclusions of law
as required by the parties’
agreement;*®

Failing to dispose of all pend-
ing issues;”

Acting so contrary to clear
contract provisions that they
failed to draw their powers
from even the “essence” of
the agreement;™

Issuing an award against a

TORT TRIAL & INSURANCE PRACTICE SECTION



party not bound by the arbi-
trarion agreement;* and

e [ssuing an opinion when
the arbitration panel was
not chosen according to the
procedure stipulated by the
parties.’?

Unfortunately, for every vaca-
tur granted under § 10(a)(4), there
are far more petirions denied under
the same ground—even where
an arbitrarors’ decision clearly
exceeds their contractual author-
ity. This is true because a petition
for vacatur, like all other aspects of
arbitration, is to be decided with
an extraordinary presumption in
favor of promoting, expanding, and
protecting the broad authority of
arbitrators. To uphold the FAA,
courts “must affirm the arbitrator’s
decision if it is rationally inferable
from the letter or the purpose of the
underlying agreement.” When
there is conflict between the letter
of the agreement and the purpose
of arbitration, the courts can, and
will, Yook for every way possible to
decide in favor of the FAA’s pur-
pose.® With variation on this basic
reasoning, courts are often able to
excuse the arbitrators’ failure to
comply with even the clearest arbi-
tration provisions.

An excess of authority may not
always manifest as an obvious vio-
lation of a plain limitation in the
arhitration agreement. It is gener-
ally axiomatic that arbitrators do
not have authority to bind unre-
lated third parties, endanger a
person, or order an illegal or uneth-
ical act. Accordingly, an arbitration
award that extends past the issue
at hand to significantly change the
way in which a party conducts its
business as a whole, or deals with
its employees, may exceed the arbi-
trators” authority. For example,
courts have sometimes found that
arbitrators have exceeded their
authority by directing parties to
violate the lepal rights of third per-
sans who did not consent to the

arbitration.”” Even more impor-
tantly, arbitzators sheuld not be

" allowed the authority to excuse

violations of company policy, pro-
fessional ethics and rules, and/or
requirements under the law.*® An
arbitration award that effectively
allows unethical or even illegal
actions is a natural fit for vacatur
under § 10(a}(4).

Vacatur based on arbitrators’
misconduct in administering the
proceeding. Section 10(a}(3) per-
mmits vacatur where the arbitrators
were guilty of misconduct in refus-
ing to postpone the hearing or hear
material evidence, or of any other
misbehavior that prejudiced the
rights of any party. The key to this
challenge is to demonstrate how the

arbitrators’ errors deprived your cli-
ent of a “fundamentally fair hearing”
or resulted in prejudice to your case.

For example, arbitrators’ refusal
to postpone the proceeding for
good cause can be a basis for vaca-
tur where doing so deprives a party
of a fair hearing.’” Refusing to grant
z continuance could likewise be a
valid ground for vacatus if an oth-
erwise prudent party could not
produce an important witness at
a hearing because the arbitrators
denied a continuance.™

Similarly, arbitrators may com-
mit misconduct by refusing to hear
pertinent facts or argument. When
parties agree to arbitrate, the law
presumes they intend that the
arbitrators allow them to present
material and pertinent evidence
supporting their position.® Thus,
if arbitrators exclude evidence
that, if admitred and credited,

would have justified a different

outcome, a court may grant relief.
Again, the touchstone is preju-
dice: would the outcome have been
different had the arbitrators admit-
ted and credited the evidence, or
was the challenging party denied
a fair hearing because the arbitra-
tors would not hear the proffered
evidence? If so, vacatur may be pos-
sible based on misconduct.®
Vacatur based on arbitral bias
or corruption. FAA § 10(a){1)
permits vacatur where there has
heen actual fraud, corruption, or
miscenduct on the part of an arbi-
trator, but only where the evidence
of such misconduct is “direct, defi-
nite and capable of demonstration
rather than remote, uncertain or

specularive.” o put it in perspec-

tive, consider how difficult it can
be to achieve the recusal of a judge
who shows bias or misconduct,
then add to that the strongest pos-
sible policy in favor of atbitration.

However, a party who has real
evidence of misconduct ar bias has
perhaps the best chance of achiev-
ing vacatur; this level of error strikes
at the very integrity of the arbitra-
tion process. Thus, an arbitrator
who fails to disclose a prior rela-
tionship with a party’s counsel may
be deemed hiased, and the decisicn
vacated.® Clear-cut evidence of an
arbitrator’s financial interest in the
proceeding is 4 similarly compelling
ground for vacatur.¥

Once you understand the limi-
tations of the FAA's grounds for

| 37
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vacatur, the next step is finding a
way to fit your case into those con-
fines. Given the dismal odds of
success, you have nothing to lose
by making a novel argument. If
you see no obvious flaws beyond
wrong facts and misapplied law,
look again. There may well be
“sleeper” issues thar don't jump
out at you, but could be developed
into credible excéss-of-authority
or fundamental fairness arguments.
The following general guidelines
may help you look for the errors
you need to find your fit within the
-§ 10 vacatur grounds.

Review the arhitration agree-
ment. Your contract is supposed
to set the boundaries for your arbi-
trators, so start there. Read your
arbitration agreement, word for
word, and consider whether it lim-
its the scope of arhitration, and/
or the arbitrater’s powers, in any
way. Some areas for thought might
include the following:

s Did the agreement limit the
type of proceeding that could
be conducted; e.g., are sum-
mary proceedings or equitable
proceedings precluded?

o Did the agreement contain any
specifications as to the panel
itself; i.e., number of arbirra-
tors, their néutrality, etc.?

s What issues were included
in the scope of arbitration,
and who is bound by the
arbitrators’ decision? Were
nonsignatories such as com-
pany empleyees to be bound
or impacted by the ramifica-
tions of the decision?

e Did the agreement require
the arbitrators to apply the
law of a certain state!

e Did the agreement impose
any procedural require-
ments, such as a time limit
for bringing claims, discovery
limnitations, or deadlines for
arbitrator decisions?

e Were the arhitrators required
to give a written, reasoned

38 |

opinion and/or make factual
findings?

e ‘Was there any limit on the
amount or type of kinds of
damages that the arbitrarors
could award; i.e., no summary
proceedings, equitable relief,
nonmonetary relief, etc.?

s Did the contract reference
the American Arbitration
Association’s Commercial
Arbitration Rules and Medi-
ation Procedures (AAA
Rules} that are applicable to
a specific profession? Could
those rules imply a duty to

render a decision that com-
ports with the professional
rules of that profession?

¢ Did the agreement provide
that, in the event of conflict
berween the AAA Rules and
the specific provisions in the
agreement, the specific provi-

sions would govern?

Stringently assess the arbi-
trators’ actions. After you have
dissected your arbitration agree-
ment, examine the arbitration
decision and the transcript to deter-
mine where the arbitrators might

" have exceeded their contractual

authority. Review the transcript for
any objections that you might have
made and consider whether the
arbitrators acted against your objec-
tion. If you cannot find grounds

for your arguments hased on prior
objections or proceedings, check
the decision for surprises that were
not telegraphed at the proceed-

ing. Some potenrial areas of inquiry
might include the following:

e Is there any aspect of the
proceeding and/for the deci-
sion that clearly indicates
how vour panel might have
exceeded its authority?

® Did the panel consider an
equirable defense or line of
argument when your agree-
ment specifically prohibits
equitable relief of any kind?

e Did the panel award damages
that are prohibited by con-
tract? For exammple, even if
the award did not specify any
amount for punitive damages,
could the damages award be
construed as such based on
the record?

o Was the decision simply a
conclusory statement when
the contract requires a rea-
soned opinion that gives
specific grounds for the pan-
el’s findings?

e Did the arbitrators fail to
consider the applicable law
required by the contract? Did
they allow arguments based
on the law of other states and
could the decision be tied to
such law?

e Did the arbitrators fail to
award costs and fees as set
forth in the agreement?

# Does the decision rely on a
new line of reasoning that
was not presented during the
proceeding, or conflicts with
the applicable law that your
contract requires the arbitra- -
tors to apply?

Look outside the box for vio-
lations of laws and ethics. kt is

unlikely that your arbitrators would

issue a decision that overtly indi-
cates their consideration of the
case was touched with illegality or
unethical practices. However, if you
have any legitimate basis to suspect
that an arbitrator might have had
a personal or financial conflict of
interest, or a2 demonstrable bias, it
is worth some effort to dig for sup-
porting faces. If there is evidence
of intentional bias or conflict, you
should consider framing the issue
25 hoth an excess of arbitral author-
ity and arbitral misconduct under
§ 10(1)~(3).

However, violations of law and/
or ethics need not be intentional,
or direct, to be impermissible. At
times, arbitrators may focus so nar-
rowly on resolving the case as it is

| THE BRIEF @ WINTER 2014
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presented that they do not think
their decision all the way through o
its natural consequences, Look past
the resoluticn of your client's spe-
cific claims and consider whether
the ripple effect of the arbitrators’
decision falls into shady areas. For
example, you might consider the
following:

o Will the arbitrators’ decision
require any significant change
in your clients policies and
procedures that will negatively
impact the company’s ability to
serve its clients or customers?

e Will the decisicn require a
change in company policies
and procedures that will neg-
atively impact the well-being
of your employees?

e Will the arbitrators’ decision

have a ripple effect that could
affect your client’s industry or
profession?

e Does the decision’s reasoning,
and/for the action it requires,
creare any “slippery slope” of
consequences that the arbi-
rrators did not foresee?

e If your client is bound by
professional tules and eth-
ics, does the decision have
the effect of requiring—or
cendoning—an action that
conflicts with those rules?

® Does the decision allow a
party to “get away with some-
thing” that would not be
allowed under local, state, or
federal law?

¢ Does the decision directly
or indirectly require a party
to act in a way that does not
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Tt bears repeating that the only
certain grounds for vacatur of an
arbitration award are the statutory
grounds set forth in § 10. Prior to
2010, many federal and state courts
allowed parties to challenge arbi-
tration decisions on other grounds,
primatily to provide parties with

a way to challenge decisions that
were grossly in error. The main
nonstatutory grotnds for vacatur
were found where arbitrators acted
with manifest disregard of the law,
arbitrarily and capriciously, and/or
in violagion of public policy.

As of 2010, however, the LS.
Supreme Court has cast doubt on
the ongoing viability of nonstat-
utory grounds for vacatur, while
stopping short of actually prohib-
iring such grounds. The Supreme
Courl’s signals have created great
flux in the lower federal courts and
state courts, which vary widely as
to whether nonstatutory grounds
still exist, what constitutes such
grounds, and to what degree such
grounds will be applied.

“Manifest disregdrd of the law”
standard. The creation of “mani-
fest disregard” review can be traced
to the 1953 Supreme Coutt opinion
in Wilko v. Sewan. In its discussion,

the Court explained that arhitration

would undercut the Securities Act’s

buyer protections and remarked that

the “[plower to vacate an [arbitra-
tion] award is limited” and that “the
interpretations of the law by the
arbitrarors in contrast to manifest
disregard [of the lawl are not sub-
ject, in the federal courts, to judicial
review for error in interpretation.”®
This small passage led directly to
the creation of “manifest disregard”
as grounds for vacatur in the federal
and state courts.

However, in 2010, the Court’s
opinion in Hall Street Associates v.
Mattel, Inc.,* revisited the Wilko
decision to consider again whether
the manifest disregard standard
was viable only as another way of

expressing grounds for vacatur under
§ 10. The Court stated that “the
statutory text gives us no business
to expand the statutory grounds [of
judicial review under the FAA]Y
However, the Court did not exactly
repudiate the manifest distegard
standard. Instead, the Court rea-
soned that nonstatutory grounds
for vacatur were hardly necessary
when & 10 grounds could be read
to encompass many of the same
arguments. The Court explained:

Instead of fighting the text [of the
FAA], it makes more sense to see
the three provisions, §§ 9-11, as
substantiating a national policy
favoring arbitration with just the
limnited review needed to main-
tain arbitration’s essential virtue
of resolving disputes strajghtaway.”
Any other reading opens the door
to the full-bore legal and eviden-
tiary appeals that can “rendefr]
informal arbitration merely a pre-
lude to a mare cumbersome and
time-consuming judicial review
process” and bring arbitration.
theory to grief in post-arbiirarion
process. ‘

Importantly, the Court also rec-
ognized that “[tihe FAA is not the
only way into court for parties want-
ing review of arbitration awards,”
and that sometimes parties “may
contemplate enforcement under
state statutory or common law.”¥
The Court emphasized that its hold-
ing was not intended to “exclude
more searching review based on
authority outside the [FAAL™®

It thus seems clear that the Hall
Street Court did not intend cat-
egorically o preclude parties from
obtaining expanded judicial review
in ali forums and under all circum-
stances. However, the decision has
become a lightning rod for lower
couris that have siruggled to bal-
ance the undefined, potentially
liberal manifest disregard of the law
standard against the stringent fed-
eral policy disfavoring vacatur of

arbitration decisions. The result has
been a wide split amlong circuits,
and confusion in the lower federal
and state courts.”! :

Tn all of this judicial dithering,
it is easy to miss important guid-
ance from thé Hall Street opinion;
that is, whether or not it exists as a
separate ground for vacatur, “mani-
fest disregard” can be framed to fit
into the FAA’ statutory grounds
for vacatur. For example, a “mani-
fest disregard of the law” argument
can morph into an argurment that
arbitrators acted “ini excess of the
powers by refusing to apply the law
as required by the parties’ apree-
ment.” By the same token, an
argument that arbitrators acted
“arbitrarily and capricicusly” might
be modified to become an “excess
of powers” argument or even an
“grbitratcr misconduct” argument,
depending on the circumstances.

Check your federal circuit
courts, lower district courts, and
state courts—al! of which may vary
sharply on the issue—to determine
the status of nonstatutory grounds
as they apply to you. If manifest
disregard and other nonstatutory
grounds still exist for you, then you
should by all means make thdse
arguments for vacatur. However, .
keep in mind thart the statutory
grounds under § 10 are a sure thing,
and will not give your local court a
chance to use the ambiguous status
of the manifest disregard standard
as an excuse to pass on the merits
of your arguments. As the Hall
Street Court advised, it may be best
not to fight against § 10, but to sim-
ply use it as the most valid possible
frame for vour petition. Play it safe:
even if your court still recognizes the

- manifest disregard standard, front-

load your petition with statutory
erounds for vacatur if at all possible.
Violation of public policy stan-
dard. In addition to the manifest
disregard standard for review of legal
errors, some courts have vacated
arhitration decisions that clearly vio-
late an identifiable public policy.™

i
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Needless o say, this kind of vacatur
is rare, and is pranted only in cases
where an arhitration decision allows
a party to outright violate the law,
profit from wrongdoing, or controvert
basic public standards.™ However,
this kind of ailegation could eas-
ily be framed within § 10{a)}{4)
and presented as a gross example
of arbitrators exceeding their pow-
ers. Ask yourself whether it is best
to risk rejection of your petition
based on an amorphous, nonstatu-
tory standard when the same facts
can be presented within the FAA%
framework. If the facts of your case
are compelling enough to fit the
strenuous public policy standard,
they should be encugh to satisfy

dead on arrival, except perhaps in
the Eleventh Circuit. While there
may be no harm in including the
standard in 2 secondary argument,
there is simply no realistic chance
that your petition will succeed on
this basis alone.

Astrorneys often approach arbitra-
tion with little chought of vacatur,
particularly if their case is very
strong and thus seemingly likely to
succeed before the arhitration panel.
However, attorneys know only too
well that trying a case before 2 court
is risky enough, even with the pro-
tections of rules, judicial procedures,

§ 10(a)(4). You can certainly argue
it both ways, but lead with the
FAA’s dictates.

“Arbitrary and capricions”
standard. The Eleventh Circuit
has created a form of nonstatutory
“arhitrary and capricious” standard
that is sometimes applied when
“a [legal] ground for the arbitra-
tor's decision cannot be inferved
from the facts of the case” and the
decision represents “a wholesale
departure from the law.”* However,
arbitrariness is “a very difficult stan-
dard for the party contesting the
arbitration award to overcome.”
No other circuits have outright
approved this standard, and most
have rejected it at least implicitly.*
It is difficult encugh to attract a
court’s serious consideration to a
petition based on the established
statutory grounds of § 10(a); a peti-
tion based on an arbitrary and
capricious standard would likely be

legal principles, and appeals. Little
or none of these protections exist in
arbitration, thus increasing the risk

~ that even a meritorious case can end

in a loss, with vacatur as the only
escape. Attorneys should therefore
anticipate the worst and prepare for
vacatur before arbitration begins
by: (1) drafting extremely clear
contractual limitations; (2) cleatly

-and consistently refining, afhrm-

ing, and enforcing those limits;
and (3) building a record of objec-
tions showing when arbitrators
exceeded their authority, exhibited
misconduct, or simply deprived
your client of fundamentally fair
proceedings.

[n reviewing vacatur petitions,
courts start with the premise that,
“[ulnless the arbitration agreement
provides to the contrary, an arbitrator
is not bound by principles of sub-
stantive law or by rules of evidence,
but ‘may do justice as he sees it,

applying his own sense of law and
equity ro the facts as he finds them
to he.”? The FAA, the federal and
state courts, and the AAA Rules all
provide arbitrators with the widest
possible discretion to decide claims,
and require that every presumption
be indulged in favor of furthering
the purposes of arbitration.”® Even
well-drafted limitations on arbi-
tral authority are often trounced by
this presumption, making it all the
more essential that nothing is left
to chance when drafting such limi-
tations in your client’s agreement.
Use precise and unequivocal
lanpuage. Any hint of ambiguity in
a limirarion on arbitration—even
something as subtle as using the
word “shall” instead of the stronger
word “must”—swill be aggressively
construed i favor of arbitration. Err
on the side of making restrictions or
requirements absolutely mandatory.
[f a provision later proves to be too
restrictive as the case unfolds, you
can usually waive the provision, ask-
ing the arbitrarors to disregard it or
by simply acting in a way that con-
flicts with the provision. You can
count on the federal and state courts
to uphold that constructive waiver,
Provide that the contract will
govern conflicts with the AAA.
Rules. Because arbitration is a
creature of contract, it would seem
obvious that the parties’ carefully
crafted arbitration clause will be
enforced over the AAA Rules if
there is any conflict betrween the
contract and those rules. How-
ever, the strong policy in favor of
arbitration presumes otherwise.
Courts routinely uphold arhitra-
tion decisions that are in excess
of the parties’ specific limitations
on arbitral power by finding that -
such limitation conflicts with the
broad granting of arbitral authority
under the AAA Rules. If there is
any conflict between the rules and
the parties’ own contract language,
the presumption in favor of arbitra-
tion will apply and the rules may
well trump the contract. However,

Kl
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a clear and unequivocal provision
stating that the parties specifically
intend for the contract to govern
any conflict with the AAA Rules
will often hamper, or even eradi-
care, a court’s ability ro enforce the
AAA Rules over your agreement.
Draft specific arbitration pro-
visions that build a record. The
AAA Rules do not require an arbi-
tration proceeding to be preserved
in a record. Consider the scope and
potential risks of claims that could
foreseeably arise from the parties’
transaction. However, obtaining
vacatur later may be impossible
without a written decision to derg-
onstrate clear error, wrirten findings
of face, and an analysis of the issues.
If you lase in arbitration and want
te seek judicial relief, how will you
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prove that the panel erred in its
decision? Consider adding provi-
sions to your arbitration agreement
to require both a record of the pro- -
ceedings and a decision that sets
forth written findings of fact and an
analysis of applicable law or other
basis for the award. In your letter of
engagement to retain the services
of the arbitrators, set out the arbi-
tration provision and emphasize
any limirations on issues, arbitral
authority, remedies, and award,
and/or on procedural issues.

Establish boundaries at the
prearbitration conference. Per-
haps the single best chance you
have to enforce the limitation of
arbicral autherity is in a substen-
tive prearbitration conference,
and the AAA now apparently

- & L g Vo
AN BAR AS50

agrees. Effective October 1, 2013,
the AAA has amended its case
management rules to require a
preliminary scheduling confer-
ence that provides an exciting
and substantive way for parties to
clarify and enforce their desired
limitations on arbitral author-
ity. Under new AAA Rule P-1,
the parties are to meet in a prear-
bitration conference in order to
address more than 25 different
suggested issues, including the
scope of issues and relief involved,
discovery limitations and costs,
and the use of summary proceed-
ings as a dispositive resolution of
issues.” The parties then reduce
their agreements into a multipage
preliminary report that will then,
govern the proceeding.
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The new rule is a sea change
from prior AAA procedure, which
essentially left case management up
to the arbitrators’ tender mercies.

not authorized to award punitive
damages, object to testimony or

evidence that is plainly designed
to invite such an award. Be alert

Now, for the first fime, the parties
have the opportunity, and even the
duty, to consider any number of -
issues that, in the past, might have
surfaced only as an afterthought, in
an unsuccessful petition for vaca-

“ tur. The new rule will allow parties
to pin down arbitrators and state,
in writing, the exact limitations
that the parties are imposing on
arbitral authority. The parties will
then have not only a solid record to
reinforce their original arbitration
apreement, but a basis upon which

. to lodge meaningful ohjections dur-

ing the proceeding. Arbitrators

who might have previously ignored
objections to their authority dur-
ing the proceeding cannot so easily
dodgeé limitations that were dis-,
cussed and formally reduced to a
preliminary report. Ie will be inter-
esting to watch the first cases chat
wrestle with scope-of-arbitration
issues after the parties have specifi-
cally agreed to arbitral limits during
the preliminary conference. -
Promptly object to any arbi-
tral error. In arbitration, even
more than in litigation, the fail-
ure to timely object to arbitral
error will likely result in a waiver
of the issue. If the parties’ agree-
ment does not allow arbitrators
to award equitable relief, do not
allow your opponent to raise equi-
table defenses or claims, and
object on the record if the arbi-
trators atternpt (o decide any
such issues. If the arbitrators are

to arbitrators’ questions and com-
ments that indicate they might be
straying into issues that are outside
the scope of the arbitration, and
respectfully remind them—on the
record—when they are puwsuing
a line of argument that is taking
them outside their authority.
Firmly object to any arbitrator’s
action or statement that veers away
from the limitations on arbitra-
tion that were agreed upon in the
arbitration agreement, and in the
prearbitration conference. Objecr
even if you den’t actually mind the

‘arbitrator’s error or consider it to be

minar. Your failure to object to one
error in excess of arbitral authoxr-

.. ity might actually be construed by a

court as evidence that you intended
to waive all such errors. This could
happen even if your arbitrators spe-
cifically agreed to abide by your
agreement’s limitations on arbi-

tral power. Don't be obnoxious,

but always find a way to object to
any arbitrator’s attempt to exceed
the clear boundaries that you have
drawn so precisely.

It is easy to agree to arbitration but
extremely difficult to escape from

a bad result given the very nar-

row grounds for vacatur, Thinking
ahead to draft clear provisions with
desired limitations and requite-
ments, enforcing those provision
consistently throughout the arbi-
tration process, and building a

strong record of objection can lay
the proundwork for vacatur if worse
comes to worst. &
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