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Partner, Birmingham Office

ateel@burr.com
T 205.458.5389

Al Teel Al litigates a variety of disputes including those 

involving catastrophic injury, wrongful death, 

commercial motor vehicle accidents, products 

liability, premises liability, Carmack Amendment 

claims, property damage, insurance coverage, 

and employment-related claims. 

He represents Class I and short-line railroads in 

suits brought under the Federal Employers’ 

Liability Act, FRSA whistleblower claims, 

trespasser injuries, property damage claims, and 

other third-party injuries. 

He is also experienced in regulatory compliance 

for trucking companies under the Federal Motor 

Carrier Safety Regulations and for issues 

affecting the rapidly evolving logistics industry.
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Associate, Birmingham Office

mhughes@burr.com
T 205.458.5121

Madeline E. Hughes
Maddie represents heavy manufacturers and industry 

employers, litigating a variety of disputes involving 

catastrophic injury, wrongful death, toxic exposure, 

property damage, products liability, premises liability, 

insurance coverage, and commercial motor vehicle 

accidents.

She is experienced in a wide range of commercial and 

business litigation issues in both state and federal 

courts. She regularly handles complex discovery 

matters and has experience drafting and arguing 

appeals on behalf of her clients before the Alabama 

Supreme Court and the Eleventh Circuit Court of 

Appeals.
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It Used to Be So Simple…
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The Loopholes Are Exposed…
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And Now Employers Must Adapt…
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The “New Normal” with Workplace Injuries

OSHA Citations

FOIA Request

In Addition to Workers’ Compensation Lawsuit

• CO-EMPLOYEE LAWSUIT

• RETALIATORY DISCHARGE

• PRODUCTS LIABILITY/AEMLD

• GENERAL NEGLIGENCE/WANTONNESS CLAIMS AGAINST 

• MAINTENANCE COMPANIES / INDEPENDENT CONTRACTORS

• AFFILIATED & PARENT COMPANIES
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29 C.F.R. 1910.212 Requirements

One or more methods of machine guarding shall be provided to protect the 

operator and other employees in the machine area from hazards such as those 

created by point of operation, ingoing nip points, rotating parts, flying chips and 

sparks. Examples of guarding methods are-barrier guards, two-hand tripping 

devices, electronic safety devices, etc.

Guards shall be affixed to the machine where possible and secured elsewhere if 

for any reason attachment to the machine is not possible. The guard shall be such 

that it does not offer an accident hazard in itself.

Machine Guarding
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Machine Guarding Machine Guarding protects workers 

Injuries due to lack of guarding can often be serious and 
even fatal

“Easy Fixes” which can make our workplaces much safer
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Frequently Listed in the OSHA TOP 10 MOST CITED VIOLATIONS

• Fabricated Metal Product Manufacturing was the most-cited industry for violations of 1910.212 in FY 2019, with 423 citations, 371 

inspections and $2,409,690 in proposed penalties. 

• In the number two position: Food Manufacturing, (176 citations, 166 inspections and $1,465,678 in penalties). 

• Machinery Manufacturing had 130 citations, 109 inspections and $756,822 in penalties. 

• Plastics and Rubber Products Manufacturing employers were cited 129 times, inspected 113 times and had proposed penalties of 

$1,266,048.

• Wood Product Manufacturing had 86 citations, 84 inspections and $614,815 in penalties. 

• Transportation Equipment Manufacturing companies were cited 86 times for violations arising from 75 inspections, with penalties 

totaling $540,515. 

• Paper Manufacturing and Primary Metal Manufacturing each had 64 citations and 60 inspections, with $513,674 and $433,322 in 

penalties, respectively. 

• Nonmetallic Mineral Product Manufacturing operations were inspected 52 times and earned 59 citations, with $522,674 in 

penalties. 

• Merchant Wholesalers, Durable Goods employers were cited 55 times from 51 inspections, with $288,780 in penalties.

OSHA – Machine Guarding
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Not Following LOTO Procedures

Missing, Defective, or Loose Machine Guards

Reaching in to Clear Equipment

Unauthorized Employees Trying to Perform 

Maintenance

Inevitably:  New Employee, Late Shift, Around a Holiday 

(or Full Moon)

Common Scenarios



13 360 Attorneys.  19 Offices.  1 Firm.  Results Matter.

© 2021 Burr & Forman LLP

The Full Spread Offense:
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In Alabama, “co-employee” lawsuits are statutorily limited to injuries or death 

caused by a fellow employee’s “willful misconduct.” Ala. Code § 25-5-11.

Ala. Code 25-5-11(c)(2): The willful and intentional removal from a machine of a 

safety guard or safety device provided by the manufacturer of the machine with 

knowledge that injury or death would likely or probably result from the removal; 

provided, however, that removal of a guard or device shall not be willful conduct 

unless the removal did, in fact, increase the danger in the use of the machine and 

was not done for the purpose of repair of the machine or was not part of an 

improvement or modification of the machine which rendered the safety device 

unnecessary or ineffective.

What Does The Law Say?
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While the statute requires “willful misconduct,” Alabama courts have allowed 

claims to proceed against co-employees with a lower burden of proof.

Pettibone v. Tyson, 794 So. 2d 377 (Ala. 2001), the Alabama Supreme Court cited 

Haisten for the proposition that Ala. Code § 25-5-11(c)(1) and (c)(2) have distinct 

scienter requirements.  Id. at 381 ("This Court has consistently distinguished 

between the 'intent to injure' burden imposed by subsection (c)(1) and the lesser 

scienter burden imposed by subsection (c)(2).". 

What Does The Law Say?
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Under Alabama law, to be successful on a claim under subsection (c)(2), a plaintiff 

must prove four elements:

(1) The safety guard or device was provided by the manufacturer of the 

machine;

(2) the safety guard or device was removed from the machine;

(3) the removal of the safety guard or device … occurred with knowledge that 

injury would probably or likely result from that removal; and

(4) the removal of the safety guard or device was not … part of a modification 

or an improvement that rendered the safety guard or device unnecessary 

or ineffective.

Liability Under Section (c)(2)
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The term “manufacturer" may include not only the original manufacturer but also a 

subsequent entity that substantially modifies or materially alters the product 

through the use of different components or methods of assemply.

Harris v. Gill, 585 So. 2d 831 (Ala. 1991).

Under this definition = any entity adding a permanent safety guard or safety device 

may be considered a manufacturer.

Liability Under Section (c)(2)
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The term "removal" includes the failure to install, the bypass of, or 

the failure to repair or maintain a safety guard.  

As observed by numerous Alabama Supreme Court cases, the 

"removal" or "bypass" of a safety guard that is actionable under 

subsection (c)(2) includes the permanent alteration of a machine. 

Liability Under Section (c)(2)
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DISSECTING 
A COMPLAINT
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WHO / HOW 
MANY WILL BE 
NAMED AS 
DEFENDANTS?

SAFETY MANAGER

MAINTENANCE

PLANT ENGINEER

MANUFACTURER OR 
SELLER OF MACHINE, 
AS WELL AS ANY 
CONTRACTORS 

SERVICE/REPAIR 
COMPANIES



22

© 2021 Burr & Forman LLP



23

© 2021 Burr & Forman LLP



24

© 2021 Burr & Forman LLP



25

© 2021 Burr & Forman LLP

Example of Co-Employees Named:
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Interrogatory:  Identify 
all of your employees 
past and present 
responsible for 
supervision, 
maintenance, etc. at 
your facility.
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Co-Employees With Safety Responsibilities Who May Be 
Sued

Company Owner

President

Vice President of Finance

Vice President of Fabrication Operations

GM / Ops Manager

Safety Director

Maintenance Dept Supervisor / Employees

Pltf’s Shift Supervisor

Pulled from Article:  “ANATOMY OF AN ALABAMA CO-EMPLOYEE WILlFUL MISCONDUCT CASE FOR 

REMOVAL OR FAILURE TO INSTALL, REPAIR, OR MAINTAIN A SAFETY GUARD OR DEVICE” 
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Using OSHA / ANSI

• OSHA Citations

• Violations of ANSI Standards

• What Other Companies Use, Etc.
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Using OSHA / ANSI
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THE “GRAND 
SLAM”
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 $779,477 in Mobile County –

Mechanic Burned by Faulty 

Steam Pressure Washer

 $1.9 million dollar verdict in 

Montgomery County –

Maintenance worker who lost 

four fingers

 $5 million dollar verdict in 

Escambia County – sheet metal 

worker who suffered hand 

amputation

JURY VERDICTS
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What has been held to constitute a “Safety Device?”

 Failure to Install Better Ventilation System?

 Failure to Provide Better PPE?

 Fire Extingushers?

 A tool rest on a metal grinding machine?

 Welded On Safety Guard?

 Extendable line curtains?

Liability Under Section (c)(2)
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Recent Alabama Supreme Court Case – Saarinen v. Hall (2017 

Case)

Supervisor’s failure to install another, allegedly safer, saw 

that was on the premises but not yet put into operation did not 

equate to the removal of a safety guard under statutory provision.

Liability Under Section (c)(2)
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Most Recent Alabama Supreme Court Case – Means v. Glover 

(2021 Case)

The mere knowledge that a MSDS for sodium hydroxide existed  

by a safety manager and safety engineer did not establish that 

they were “substantially certain” that serious injury would result if 

the materials were mixed together

Liability Under Section (c)(2)
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 Prompt Investigation

 Identify Who Can / Might Be 

Sued

 Notify Attorney / Privileged 

Work Product

 Indemnification Letters with 

Third-Parties

Key Points and Takeaways:
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 Keep Good Maintenance Records

 Keep Installation 

Instructions/Purchase Invoice 

Records

 Know that FROI, All Incident 

Reports Will Likely Have to Be 

Produced in Discovery

Key Points and Takeaways:
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 Keep Installation Manuals

 Consider Consulting 

Manufacturer on Installing 

Machine Guarding

Key Points and Takeaways:
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Resources to Keep on File:

https://www.osha.gov/machine-guarding/hazards

OSHA Safety and Health Information Bulletins

https://www.osha.gov/sites/default/files/publications/shib-11-08-2021.pdf

OSHA – Machine Guarding
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COVID Liability Updates
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September 9, 2021 Executive Mandate

Vaccines

Applies to: (1) workers employed by the federal government; (2) federal contractors; and (3) 
companies with 100 or more employees (company-wide, not just a specific location), or who 
work in certain industries such as healthcare and education

What does it require? All employers with 100 or more employees will be required to ensure 
their employees are (1) fully vaccinated or (2) submit to weekly testing and wear a face 
covering while at work

Covered employers must also provide paid time off to employees for the time it takes them 
to get vaccinated and/or to recover from any side effects of the vaccination 

If an employer implements and enforces a mandatory vaccination policy, the only 
execeptions include: (1) a qualifying disability under the ADA that prevents the employee 
from receiving a vaccine; (2) a doctor recommendation that the vaccine be delayed due to a 
medical reasons; or (3) a sincerely held religious belief. 
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Vaccines

September 9, 2021 Executive Mandate

Covered employers must also: 

• Determine the vaccination status of each employee and keep proof of vacation for 
vaccinated employees 

• Provide paid leave for employees to receive each dose of the vaccination and paid sick 
time to recover from any side effects (OSHA’s presumption is 2 days of paid sick leave 
per vaccine dose)

• Employers must report work-related COVID-19 in-patient hospitalizations within 24 
hours of the employer learning about the in-patient hospitalization and employee work-
related COVID-19 fatalities within 8 hours of the employer learning about the fatality 

• Notably, a conflicting state or local law does not excuse compliance 
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ALABAMA SB-9
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What does this law do? 

• An employer who denies an employee’s exemption request “may not terimate the 

employee on the basis of failing to receive a vaccination for a period of 7 

calendar days after the denial . . . Or, if an appeal is  made, until the 

administrative law judge or the court issues a final ruling in the employer’s 

favor.” The employer must also compensate the employee during that time. 

• Notably, the law does not restrict an employer’s ability to terminate an employee 

for reasons other than the employee’s vaccination status 

Alabama SB-9
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Alabama SB-9

The Alabama Department of Labor has set up guidelines and an 
extensive interactive webpage related to filing employee 
exemptions: 

• If an employer denies an employee’s request for exemption, the 
employer must direct the employer to the ALDOL’s exemption 
website in order for the employee to submit his/her request for 
administrative review: 

• https://vaxexemption.alabama.gov/VME_Upload.aspx
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What Does This Mean?

There are already many legal challenges to the vaccine 
mandates pending across the country. These challenges may 
stop or delay the implementation and enforcement of 
vaccination or testing mandates. 

For example, two federal courts have already 
issued preliminary injunctions, or halts of, the 
vaccine requirements for health care 
facitlities in Louisiana and Missouri. 
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Challenges In Alabama

United Launch Alliance employees sued to stop ULA from 
enforcing the federal vaccine mandate after the employees  
were placed on unpaid administrative leave. A federal judge 
denied their request for a prelimary injunction. This case is 
still pending. 
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Questions???


