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COVID-19 and the accompanying shelter-in-place restrictions may
spur the onset of a serious economic recession. The conventional
wisdom is that litigation is counter-cyclical, and tends to increase
during economic downturns. Burr & Forman is often called to
defend clients facing claims for Temporary Restraining Orders
(“TROs”) and preliminary injunctive relief, and may well field more
of these requests if the current health and economic crises cause
litigation to trend upwards. Below is an overview of considerations
practitioners should keep in mind in defending against TROs and
preliminary injunction matters under Alabama law.

Applicable Standards

The Alabama Rules of Civil Procedure (“ARCP”) were patterned
after the Federal Rules of Civil Procedure, and therefore, federal
case law and commentary can serve as persuasive authority in
interpreting the ARCP.[1]

TRO procedure is unique in that it allows a party to obtain
temporary injunctive relief from the court without notice to or the
appearance of the opposing party. According to ARCP 65(b), a TRO
is only appropriate where “it clearly appears from specific facts
shown by affidavit or by the verified complaint that immediate and
irreparable injury, loss, or damage will result to the applicant
before the adverse party … can be heard in opposition.” Further, a
TRO applicant must give the court written certification showing: (a)
its efforts to give the opposing party advanced notice of the
request, or (b) why the notice should not be required. Issuance
should be denied if the party seeking a TRO fails to strictly follow
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these Rule 65(b) requirements.[2] Because TROs may be issued without notice, they are limited in
duration to 10 days, unless the court orders otherwise. Preliminary injunctions, however, are issued only
after a hearing that affords the adverse party “a fair opportunity to oppose the application and to prepare
for such opposition.”[3]

Other than the procedural difference regarding notice to the opposing party, “[t]he elements required for
the issuance of a TRO are the same as the elements required for the issuance of a preliminary injunction.”
[4] Thus, in Alabama, a party seeking a preliminary injunction or TRO has the burden of demonstrating,
with “sufficient evidence”, each of the following:

(1) that without the injunction the plaintiff would suffer immediate and irreparable injury; (2) that the
plaintiff has no adequate remedy at law; (3) that the plaintiff has at least a reasonable chance of success
on the ultimate merits of his case; and (4) that the hardship imposed on the defendant by the injunction
would not unreasonably outweigh the benefit accruing to the plaintiff.[5]

If the applicant fails to establish any of these elements, then a preliminary injunction should not be
entered.[6]

Alabama courts “will not use the extraordinary power of injunctive relief merely to allay an apprehension
of a possible injury; the injury must be imminent and irreparable...”[7] Alabama courts have construed
“irreparable injuries” to mean those that cannot “be adequately compensated for by damages at law.”[8]
Thus, the first two factors for assessing the appropriateness of injunctive relief in Alabama overlap with
one another considerably. “A plaintiff that can recover damages has an adequate remedy at law” such
that the plaintiff’s request for injunctive relief fails under the second element (requiring plaintiff to have
“no adequate remedy at law”) in addition to the first (suffering an “irreparable injury”).[9]  Further,
Alabama courts have denied injunctions where plaintiffs claim irreparable injuries and lack of legal
remedies using “unsupported conjecture” rather than competent evidence.[10]

As to the required showing of “at least a reasonable chance of success on the ultimate merits”, it should
be noted that Alabama’s approach to this factor is more liberal than the 11th Circuit’s, which requires
plaintiffs to show a “substantial likelihood of success on the merits.”[11] Alabama courts have routinely
used this “reasonable chance of success” standard since the mid-90s, but prior case law that has not
been expressly overruled required plaintiffs to show a “reasonable probability” of success (i.e., not a
“chance”, but more of a likelihood of success).[12] Defense counsel should therefore consider using this
alternative phrasing that was more commonplace several decades ago. Regardless of how this standard is
articulated, Alabama courts have consistently held that preliminary relief may be denied “[w]here there is
grave doubt as to complainant’s right.”[13] Thus, defense counsel should always highlight the ways in
which plaintiff’s standing or claims are tenuous.

Finally, in order to issue a preliminary injunction, the court must engage in a balancing test to determine
that the hardship imposed on the enjoined defendant does not unreasonably outweigh the benefit to the
plaintiff. As explained by the Alabama Supreme Court, “[i]n applying these standards, the trial court, in its
discretion and given the facts and circumstances of each case, may consider and weigh the relative
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hardships that each party may suffer against the benefits that may flow from the grant of the preliminary
injunction.”[14] Thus, trial courts are allowed to “balance the equities” in deciding whether to grant
injunctive relief, and may consider the “convenience” and “comparative injuries” each party would
experience if the request is granted or denied:[15]

Injunctions are never granted when they are against good conscience, or productive of hardship,
oppression, injustice, or public or private mischief, and it may be said to be the duty of the court whose
jurisdiction is invoked to secure injunctive relief, when considering the application, to consider and weigh
the relative convenience and inconvenience and the comparative injuries to the parties and to the public
which would result from the granting or refusal of the injunction sought.[16]

Accordingly, any Alabama litigant objecting to a preliminary injunction should highlight any undue
hardships or burdens likely to result from the injunctive relief, whether they be a risk that certain
business opportunities or relationships could be jeopardized, interference with contract relations and
obligations, etc. Because there is some precedent for considering the injuries that the “public” may
encounter by the issuance of an injunction, potential harm to non-parties (e.g., vendors or customers)
could be relevant as well.

Setting the Bond

As a general rule, a TRO or injunction will not issue unless the movant posts a security bond pursuant to
ARCP 65(c).[17] Alabama courts have wide discretion in setting the bond amount, but there are no
reported Alabama cases articulating a defined set of standards or criteria that a trial court must look to in
exercising its discretion. Instead, the Alabama Supreme Court has merely held that the bond amount
must be “appropriate”, and reflect what the trial judge “deems proper.”[18] There are, however, a number
of opinions that articulate the policy and legal rationales for determining the bond amount in ways that
may support a client’s case for a significant bond amount.[19] The Alabama Supreme Court has also
cautioned judges to “be careful to require an adequate bond” when issuing preliminary injunctions.[20]

The party advocating for a specific bond amount has the burden of establishing at least a “rational basis”
for the proposed amount,[21] and according to relevant commentary, a party’s proposed bond amount
should be supported using evidence that is as strong as that which the party would submit at trial to
support a damages calculation (e.g., expert witness testimony).[22] A party may also move the court to
increase or decrease the amount of the bond while the restraining order of injunction is in effect.[23]

Further, federal cases and commentary can serve as persuasive authority in questions of bond-
setting.[24] In federal courts, it is generally accepted that the trial court should “fix a bond amount in
what it considers to be the amount necessary to pay the costs and damages sustained by parties found to
be have been wrongfully enjoined.”[25] This includes incidental and consequential damages to the extent
they are “directly attributable to the improvidently issued injunction”,[26] and may include potential legal
liability to non-parties.[27]
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Defense counsel should maximize the amount of damages their client is eligible to recover for
“improvidently issued” injunctions by advocating for the highest bond possible. A high bond may also tend
to discourage frivolous litigation or stave off the injunction entirely. Defense counsel should emphasize
that:

in setting the amount of security for a preliminary injunction, the trial court should err on the high side.
An error in setting the bond too high is not serious, because the fee to post bond is usually a fraction of
the amount of the bond and because any recovery on the bond would have to be supported by proof of
actual damages. On the other hand, an error on the low side may produce irreparable injury, because
damages for an erroneous preliminary injunction may not exceed the amount of the bond.[28]

If the plaintiff is wealthy, then defense counsel should highlight plaintiff’s ability to pay a substantially
high bond. For example, in Monarch Chem. Works, Inc. v. Exon, 452 F. Supp. 493 (D. Neb. 1978), aff'd sub
nom. Monarch Chem. Works, Inc. v. Thone, 604 F.2d 1083 (8th Cir. 1979), the court assessed a $10,000 bond
against plaintiffs despite the likelihood of a wrongful injunction finding being “slight” because of plaintiff’s
ability to pay. According to the court, “[t]he ability of the moving party to put up a sufficient bond is
significant” and weighs against the assessment of a more nominal bond. Id. at 503.

Additionally, defense counsel should highlight any defects or weaknesses in plaintiff’s claims and the
ultimate chances of success on the merits. Courts are more likely to fix low or nominal bonds where the
plaintiff’s likelihood of success on the merits appears especially high or all-but assured.[29] Finally, unlike
its federal counterpart, ARCP 65(c) expressly states that “reasonable attorney fees” may be factored in
when setting the bond amount. Arguably, then, Alabama’s rule could be construed as requiring higher 
bonds than FRCP 65.  Because the prospect of having to post a significant bond may well discourage a
plaintiff from pursuing injunctive relief in the first place, defense counsel should be sure and present a
persuasive case for a high bond.
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